To:  President’s Panel on Tax Reform

From:  Jonathan D. Kaufelt

Re:  Estate Taxes

Thank you for the opportunity to address the panel.  I am a former tax lawyer, and want to make two simple points on estate tax reform.
First, the top rate of the estate tax should not exceed the maximum marginal income tax rate.  Historically, a rate over 50% has contributed to perceptions of unfairness.  Whenever the government takes more than half, a tax seems confiscatory and becomes odious.  In reason and  fairness, the top income tax rate of 35-39% is the best benchmark, because heirs receive inheritances free of income taxes under IRC section 102.  (Repealing estate taxes and the section 102 exclusion would also be sound policy, and a good simplification.)
Second, raise the exemption floor by all means, but keep the estate tax.  It is not a double tax.  Warren Buffett has paid income tax only on his salary, never on his unrealized capital appreciation. (Okay, give him a lifetime net earnings exemption for estate taxes.)  What Mr. Buffett has had, in truth, is a lifetime’s tax deferral on this unrealized capital appreciation.  Compare that with the lengths to which the Code goes to accelerate income taxes on deferred compensation schemes.  (Maybe there should be an “early opt in,” whereby current assets would be taxed, and future growth would not be—a sort of section 83(b) election for assets which would be subject to estate taxes.) If the government needs a moral claim to this tax, it is that this country has provided the means and opportunity for wealth creation.  Berkshire Hathaway would not have been possible in sub-Saharan Africa; we contributed to the success.  In the end, it does not really matter whether the exemption floor is $2.5 million or some higher figure, but we can all agree that there is some number—call it $10 million—that is clearly enough.  Beyond that, complete repeal is as morally indefensible as a confiscatory tax rate. Beginning at the breakpoint, a 35-39% tax rate is entirely justified, and indeed, a great bargain for living here.  Between $2.5 and $10 million, I leave it to the Republicans and Democrats to decide.
Thank you for the opportunity to be heard.       
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