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The President’s Advisory Panel on Federal Tax Reform

Comments from Frank and Janetta Hubbart

7007 Hackett Court, Valley Springs, CA 95252

SSN#:  552-50-6230 / 563-58-0309

March 17, 2005


The President’s Advisory Panel on Federal Tax Reform

1440 New York Avenue NW Suite 2100

Washington, DC 20220

comments@taxreformpanel.gov
Subject:
United State Tax Court Case, Franklin and Janetta Hubbart v. Commissioner of Internal Revenue/Offer in Compromise Appeal/Delay to Criminal Investigation of Walter Jay Hoyt

Gentlemen:

Request for Comments #1:  

1.
Headaches, unnecessary complexity, and burdens that taxpayers – both individual businesses – face because of the existing system.

We appealed the United States Tax Court decision and also submitted an Offer in Compromise to the Internal Revenue Service regarding the decision made by the United States Tax Court.  Our appeal was assigned to Settlement Officer Donald Sutherland, and later to Settlement Officer Linda Cochran.  A hearing was conducted on March 23, 2004, after a nearly two and a half year delay by Respondent. 

It had been established by Jay Hoyt’s March 2001 conviction that he defrauded the partners and was charged with 54 counts of conspiracy to commit fraud, mail fraud, bankruptcy fraud, and money laundering.  (See United States v. Hoyt, 47 Fed. Appx. 834 (9th Cir. 2002.  See United States v. Barnes, et al, No. CR 98-529-JO-04 (D. Or. Feb. 12, 2001).  

Neither the US Tax Court nor the IRS Appeals Officer took into account the criminal conviction of Walter J. Hoyt in defrauding the investment partners when determining their decision.  The criminal investigation of Jay Hoyt delayed the IRS examination of the Hoyt operations and yet they refused to recognize this when charging penalties and interest owed us, as partners.  I feel we should not have to pay any interest or penalties due to Jay Hoyt’s actions against all of the partners.  This clearly is a criminal action on his part (52 counts) and we are the victims being forced by the IRS to pay.


In 1989, upon learning of the IRS investigation into the Hoyt Partnerships, Dave Barnes of the Hoyt and Son office in Elk Grove, California advised us it was just a routine IRS audit.  He assured us that by winning the Bales v. Commissioner, T.C. Memo 1989-568 wherein the Judge ruled Hoyt partnerships were not a sham and were legal under the current laws, we had nothing to worry about.  Later, we contacted Dave Barnes about getting out of the partnership, he stated if we did, we would have to get our own representation and would not be allowed access to their files for our case.  The other alternative we were given by him was selling our interests to a new investor we had to recruit.  We never were informed directly by the IRS of the criminal investigation.  We were advised later by Mr. Barnes of Hoyt’s fraud and he advised us to seek our own attorney.  As stated above, Dave Barnes was later convicted also.

My husband starting having health problems when the IRS started seizing money out of our paychecks and threatened seizing our homes, car, etc. along with Hoyt & Sons asking us for money to fight the IRS and still pay our partnership amount. 

  Since that time, my husband has had several heart surgeries.  (He had two surgeries this last year.)  I also started having problems with my stomach and eventually ended up with ulcerative colitis.  I retired early (age 59) in December 2000 for health reasons due to the stress of work and this lawsuit.  I have to have a colonoscopy every year to be ensuring I do not have cancer.  Since, I am too young for Medicare, I have to pay 20% of all my medical costs.

The IRS Tax Court and Appeal Officer did not apply the Treasury Regulation’s factors, including but not limited to:  (1)  “Taxpayer is incapable of earning a living because of a long-term illness, medical condition, or disability, and it is reasonably foreseeable that taxpayer’s financial resources will be exhausted providing for care and support during the course of the condition”  (Treas. Reg. 301.7122-1 (c) (3) (A)); and (2) “Although taxpayer has certain assets, the taxpayer is unable to borrow against the equity in those assets and liquidation of those assets to pay outstanding tax liabilities would render the taxpayer unable to meet basic living expenses” (Treas. Reg. 301.7122-1 (c) (3) (C)).  

The only retirement account we have is the equity in our home.  For the IRS to collect the full equity from our home, we would have to mortgage our home.  We cannot afford to mortgage our home as we have insufficient revenue sources to pay the mortgage.  If forced to sale our home, we will not have enough assets or wages to cover our basic living expenses during the rest of our lives, especially with the costs of medical care and prescription drugs continuing to rise every year.  With our medical problems we currently have, it is expected our medical costs will continue to increase.

We invested in the Hoyt partnerships to supplement our retirement income.  We thoroughly investigated the investment before deciding it was a legitimate investment for our retirement.  Not only did we talk to friends about the cattle, ranches and investment and question Hoyt representatives about the business, we discussed the investment with our tax accountant and called the IRS to confirm the legitimacy of Hoyt.  Our belief in the legitimacy was reinforced upon receipt of our refunds.  We attended auctions and saw the cattle selling for high prices.   We reviewed articles in independent magazine touting Hoyt’s expertise in breeding and raising prize bulls.  We feel Hoyt’s conviction proves we were victims of fraud and not willing participants in a tax avoidance transaction as the IRS is ruling.   Thus, we feel all taxes, interest and penalties should be removed in this case.

Also, it is known the IRS has settled similar cases but, for some reason, has been unwilling to settle the Hoyt cases or make agreeable settlements.  

2.
Aspects of the tax system that are unfair.
We are asking legislation be put in place making it mandatory for the IRS settles cases in a timely manner.   (By stalling settlement on cases, there is no hardship on the IRS, as they have attorneys at their disposal, but the taxpayers have to take these expenses out of pocket.)

  Also, legislation is needed to ensure consideration is given to victims of crime involving criminal actions.

Respectfully submitted:

Janetta L. Hubbart


-----Original Message-----

From: Jennifer Gellner [mailto:jagellner@pearsonmerriam.com] 

Sent: Friday, March 18, 2005 7:14 PM

To: comments@taxreformpanel.gov

Subject: HUBBART / LETTER

Dear Tax Reform Panel:

My client had sent a letter by e-mail yesterday that I forwarded to you; however, today she informed me that it was the wrong one and she wanted the attached letter considered.

Please consider this letter as well as her previous, if possible.

Thank you.

Jennifer A. Gellner

Pearson-Merriam, P.C.

216 First Avenue South,  Suite 300

Seattle, WA 98104

Tel. No.:  (206) 382-0590

Fax. No.: (206) 625-2052

This is a confidential message and contains attorney-client privileged material that is not intended for persons other than the addressee(s).  IRS Circular 230 Disclaimer:  Please note that any tax advice in the email cannot be relied upon to avoid potential penalties unless explicitly stated that reliance is intended in the substance of the email.

